Navigating Employer-Employee Relationship #4
Quitting in Halacha
Rabbi Jonathan Ziring: jziring@migdalhatorah.org
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Mishnah Bava Metzia 6:1-2

(1) With regard to one who hires artisans or laborers, and they deceived one another, they have nothing but
a grievance against one another, and they have no financial claim against the deceptive party. If one hired a
donkey driver or a potter to bring posts [piryafarin] for a canopy or flutes to play in honor of a bride or the
dead, or if he hired laborers to bring up his flax from the retting tub, i.e., the container of water in which
flax is placed in the first stage of the manufacture of linen, and likewise any matter that involves financial loss
if not performed on time and the laborers reneged, if this occurred in a place where there is no other person
to perform the task, he may hire replacements for a large fee at the expense of the first workers, or deceive
them to get them to return to work.

(2) The mishna states a related halakha: With regard to one who hires artisans or laborers to perform work
and they reneged on the agreement midway through the work, they are at a disadvantage. They must ensure
that the employer does not suffer a loss. Conversely, if the employer reneges, he is at a disadvantage. These
two rulings are in accordance with the principle that whoever changes the terms accepted by both parties is at a
disadvantage, and whoever reneges on an agreement is at a disadvantage.
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Bava Metzia 76b:3-5

8 The Gemara had assumed that the term deceived used in the mishna must be referring to an inaccuracy stated
by the middleman in his discussion with the laborers. The Gemara now offers an alternative explanation. If you
wish, say that when the mishna teaches: They deceived one another, it means that one of the parties reneged on
the agreement, as this tanna also calls a circumstance described by the term reneged, meaning that either the
employer or the laborers reneged on their agreement, by the term deceived. As it is taught in a baraita in a
similar manner: With regard to one who hires artisans or laborers, and they deceived the employer, or the
employer deceived them, they have nothing but a grievance against one another, and no monetary claim.
The baraita continues: In what case is this statement said? When they did not go to the workplace, i.e., the
employer reneged immediately. But if donkey drivers went and could not find any produce to carry, or
laborers went off to work and found that the field was too moist for tilling, the employer must give them
their full wages to which they are entitled. But he does not give them the entire stipulated amount, as a donkey
driver who comes back loaded cannot be compared to one who comes back empty, nor can a laborer who
performs work be compared to one who sits idle. The employer deducts a sum from the laborers’ wages,
paying them the amount they are willing to receive given that they do not actually have to perform the work. In
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what case is this statement, that if they reneged they have only a grievance, said? When they had not started
the work at all. But if they had started the work, the court appraises for them that which they have done,
for which they receive some form of compensation. How so? If they received standing grain to reap for a
contractual agreement of two sela for the entire field, and they reaped half of it and left half of it, or if they
took a garment to weave at two sela, and they weaved half of it and left half of it, in these cases the court
appraises for them that which they have done.
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Bava Metzia 10a:7-11

Rava raised an objection to the opinion of Rav Nahman from a baraita: The found item of a laborer, i.e.,
something that he found, belongs to him and not to the employer for whom he is working at that time. In what
case is this statement, that the item belongs to the laborer, said? It is said when the employer told the laborer
to perform a specific task, e.g., he said to him: Weed for me today, or: Till for me today. Since the employer
specified the task that he hired the laborer to perform, the laborer has rights to the item that the laborer found.
But if the employer said to the laborer: Work for me today, without specifying the nature of the work, the
found item is the employer’s, as finding ownerless items is included within the general category of work. This
indicates that a laborer can acquire an item for someone else, which contradicts Rav Nahman’s principle. Rav
Nahman said to him: A laborer is different, as his hand is like the hand of the employer. He is considered
his agent while he is working for him. Rava responded: But doesn’t Rav say that a laborer may reconsider
and quit his job, even at midday? Evidently, the relationship between the employer and the laborer is
structured to the benefit of the laborer. Rav Nahman said to him: As long as he does not retract his
commitment, his hand is like the employer’s hand. When he does retract his commitment, he is able to do so.
But this is not because matters are structured to the benefit of the laborer, but for a different reason, as it is
written: “For to Me the children of Israel are slaves; they are My slaves whom | brought forth out of the
land of Egypt” (Leviticus 25:55), which indicates: They are My slaves, and not slaves of slaves, i.e., of other
Jews. Consequently, a Jew can never be enslaved to another Jew with a contract from which he cannot release
himself whenever he wishes. Nevertheless, as long as the laborer does not quit the job, he is considered his
employer’s agent.
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Jerusalem Talmud Bava Metzia 6:2

MISHNAH: If somebody hired tradesmen and they backed out they are disadvantaged; if the householder
backs out, he is disadvantaged. Anyone changing the terms of a contract is disadvantaged; anyone backing out
of a contract is disadvantaged. HALAKHAH: “If somebody hired tradesmen,” etc. Rav said, “because the
Children of Israel are My servants,” Jews cannot buy one another. Rebbi Johanan said, this was stated about a
Hebrew slave. In Rav’s opinion, both a worker and an employer can back out; in Rebbi Johanan’s opinion the
worker can back out but not the employer.
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Sifra, Behar, Section 6 6

6) "Forever shall you have them serve you.": You have in them only (rights of) service, (but not "rights" of
oppression). "And in your brothers, the children of Israel, one man in his brother": This tells me only of a man
vis-a-vis a man. Whence do | derive the same for a man vis-a-vis a woman, a woman Vvis-a-vis a man, a woman
vis-a-vis a woman? From "one man in his brother" — in any event (of "brotherhood). "you shall not rule over
him oppressively": "you shall not rule over him oppressively,” but you may rule over a free man, (who hires
himself out for hard labor) "oppressively."
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(1) Title to an article purchased is not acquired by verbal agreement alone, even if witnesses have testified to
such an agreement. If, for example, one said to a person: "l am selling you this house, | am selling you this
wine, | am selling you this slave," and both agreed on the price: the purchaser was pleased and said "l have
bought it," and the seller was pleased and said "I have sold it"; then they said to witnesses: "You be our
witnesses that A has made a sale and B has procured a purchase," this counts as nothing, as if there had never
been an oral agreement between them. The same applies to donor and donee in the case of a gift.
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The handing over [of a handkerchief] can only effect a transaction of an object: whether a sale, or present, or the
encumbrance of property which the transaction effects, or a movable object. (trans. From Rabbi Sammy
Bergman)
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An employee has the same law as a Jewish slave. For this reason, we say that a worker can back out even the
middle of the day, as we learn from a Jewish slave who goes free by reimbursing his master. All leniencies that
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apply to a Jewish slave we give to a worker. (translation from Rabbi Sammy Bergman)
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That is because workers only commit themselves to finishing their work, and [their assets] are encumbered
toward finishing the work until the amount of their salary. (translation from Rabbi Sammy Bergman)
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Or even according to Rabbeinu Tam, the employer has no rights to the employee himself...Rather, he hired
himself out to do the job for the duration of the employment, and if he can’t complete [the employment] he only
takes [a salary] for his contribution.... (translation from Rabbi Sammy Bergman)
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My master the teacher’s opinion was that all the laws in our Mishna and corresponding Talmud only deal with
someone who hired workers verbally without an act of acquisition. For if the workers became obligated through

an act of transaction, the labor is imposed upon them and they are obligated to complete the job through their own
hands, or through others, or to compensate the employer for his loss. (translation from Rabbi Sammy Bermgan)
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The Ritvawrites in the name of his teachers, that [the Sages] only said a worker can back out if he hires himself out
verbally. However, anyone who commits through an act of transaction, it enhances the arrangement such that he
can’t back out. In my humble opinion it seems that the other halachic authorities who don’t draw this distinction
don’t follow this view. They are correct in my humble opinion. Also, based on the reasoning of: “the children of
Israel are servant to me- and not servants to servants”- it implies that [a worker] can back out in any instance. Also,
it appears that it’s [just] a transaction of words [without an object]. (translation from Rabbi Sammy Bergman)
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For this reason of “they are my servants, and not servants to servants, applies to employee relationships. However,
in contracting, [the contractor] isn’t a servant to anyone but himself. (translation from Rabbi Sammy Bermgan)
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Rabbeinu Tam says that a scribe who hires himself out, if he pulls his quill or blade, [neither party] can back out.
If you ask: how does this differ from a worker who can back out? The answer is a worker specifically can back out
as it is written about them “they are my servants- and not servants to servants”, not a contractor. (translation from
Rabbi Sammy Bergman)
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They (the Sages) only stated a worker can retract regarding someone hired for a period of time. However, if he
hired him as a contractor to complete a particular task, once he begins working, he is unable to retract. If he does
retract, we pay him for the work he has performed based on the calculation of what still must be completed and the
contractor has the lower hand. (translation from Rabbi Sammy Bergman)
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The reason for these penalties is that anyone who makes a promise to his friend, and his friend relies on him and
would not have suffered a loss had it not been for his promise, he is obligated to pay him if he was negligent.
(translation from Rabbi Sammy Bergman)
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If a worker retracts from an employment contract and his retraction caused the employer a loss, the employer can

either utilize the worker’s salary to hire other workers to finish the job or, trick the original employee into finishing
the job by offering a higher salary. (translation from Rabbi Sammy Bergman)
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(5) When does the above apply? With regard to work that does not involve an immediate loss. If, however, the
work involves an immediate loss - e.g., he hired the workers to remove flax from the vat, or he hired a donkey
to bring flutes for a funeral or for a wedding or the like - neither a worker nor a contractor may retract (a maid
or a servant of the employer considered an immediate loss since the employer is not able to do the work
himself, therefore he suffers a loss) unless he is held back by forces beyond his control -e.g., he became ill (him
or his wife or his children) or he heard that a close relative died. (However the employer does not have to pay
the full wage, but only for their work, they {the workers} have the upper hand. If the employer re-employees
the workers after the circumstance is over without specifying anything, and they come back to do their job then
he pays them in full and does not deduct anything. If not, then the employer deducts all the sick or unfortunate
days, even though he didn't back out. The same ruling is for a teacher who fell ill, you deduct the sick days.
However if the worker or teacher already received their payment then some say that he does not have to return.
A teacher who backs out is considered 'immediate loss' the same applies to a scribe who accepted to write a
book and backed out in the middle, is considered 'immediate loss'. Teachers are classified like other workers
who need to act as is customary to start and to finish work, as explained in Siman 331. He is prohibited from
doing other work while he is teaching or to stay up at night excessively or to minimize or add in food, and
whoever changes has the 'lower hand' and is removed. A teacher who was hired for a set period of time has the
laws of a worker. If he was hired to teach a book or half a book then he has the laws of a contractor, see Siman
33, 34 & 35 regarding the laws of a teacher.) If the worker is not held back by forces beyond his control, and he
retracts, the owner may hire others on their account or deceive them. (If he found other workers to hire and he
deceived the original workers then he has to pay them based on his last agreement.) What is meant by deceiving
them? He tells them: "I agreed to pay you a sela; take two so that you will complete your work." Afterwards, he
is not required to give them anything more than he originally agreed. Moreover, even if he gave them two, he
can compel them to return the additional amount. (A volunteer can back out, even if it causes 'immediate loss'.)
(6) What is meant by hiring others on their account? He hires other workers who complete their task so that he
will not suffer a loss. Whatever he must add to pay these later workers beyond the amount the first workers
agreed upon, he may take from the first workers. To what extent are the first workers responsible? For their
entire wage. Moreover, if they have money that is in the employer's possession, the employer can use that
money to hire workers to complete their work until he pays each worker 40 or 50 zuz a day although he
originally hired the worker at three or four zuz. (If the employer does not hire other worker's on the expense of
the first workers, then they are not responsible to pay for the damage. Some say, be is nly allowed to hire new
workers on the previous ones expense, up to 40 or 50 zuz, is only if the employer has their tools, but nothing
else. The limit of 40 or 5 zuz only applies to an 'immediate loss' that is not monetary like a teacher or similar. If
the loss is monetary then the workers have to cover the cost of all of the damage.)

(7) When does the above apply? When there are no workers available to hire at the wage to be paid the original
workers. If, however, such workers are available and the original workers tell the employer: "Go out and hire
from these to complete your work so that you will not suffer a loss," whether a worker or a contractor is
involved, the employer has only complaints against them. To determine the wage that should be paid, we follow
these guidelines: For a worker, we calculate the work he already[ performed and for a contractor, we calculate
the work that must be performed
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