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When, using one of the principles of exegesis, the Supreme Sanhedrin derived a law through their perception of the matter
and adjudicated a case accordingly, and afterwards, another court arose and they perceived another rationale on which
basis, they would revoke the previous ruling, they may revoke it and rule according to their perception. This is reflected
by Deuteronomy 17:9: "To the judge who will be in that age." This indicates that a person is obligated to follow only the
court in his own generation. The following rules apply when a court issued a decree, instituted an edict, or established a
custom and this practice spread throughout the Jewish people and another court arose and sought to nullify the original
order and eliminate the original edict, decree, or custom. The later court does not have this authority unless it surpasses
the original court in wisdom and in its number of adherents. (Translation from Chabad online translation)
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Rava said to R. Papa and to R. Huna the son of R. Joshua: 'When a legal decision of mine comes before you, and you see
any objection to it, do not tear it up before you have seen me. If I have a reason [for my decision], I will tell [it to] you;
and if not, I will withdraw. After my death, you shall neither tear it up nor infer [any law] from it. "You shall neither tear
it up" since, had I been there, it is possible that I might have told you the reason; "nor infer [any law] from it" — because
a judge must be guided only by that which his eyes see. (Soncino)
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If so, why did the Amoraim not argue on the Tanaaim, as it is common to challenge an Amora based on a Mishna or
Beraita, and he must respond “I rule like this Tanna”, and if he does not say that, it is considered a challenge? According
to [Rambam], he has permission to argue on the words of the Tanaaim?! Perhaps we can say that from the day the Mishna
was sealed they accepted that the later generations would not argue on the earlier ones, and they did the same when the
Talmud was sealed – that from that day no one would have permission to argue on it.
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Rav Ashi was the head of the Academy of the Jews in the Diaspora and since the days of Rebbe until Rav Ashi, Torah and
greatness were not found in the same place, and G-d gave him grace in the eyes of the Persian king, so he gathered all the
sages of Israel in all the lands and established the interpretations of the Mishna, which is called the Talmud Bavli, and
arranged it with the agreement of all the sages of the generation.
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I asked this of my teacher, Rabbi Chaim of Brisk zt”l, and he responded that in truth, an Amora also has the authority to
argue on a Tanna. [The reason] that we challenge the Amoraim based on the Tanaaim is because an Amora wouldn’t
argue on a Tanna, and if he had known the position of the Tanna he would not have argued. However, if he explicitly
argues, it could be the law is like him. This seems clear from that which we found in many places where the Amoraim
say about a Mishna “this is not a Mishna.”
A great novelty is found in the Ramban – that we only challenge an Amora based on the words of a Tanna if those words
are in a Mishna or Beraita, but if they are in another saying, he can argue on the Tanna. R. Yonah also writes “even
though it is not the way of Amoraim to argue on Tanaaim, this is only those things that were included in the Mishna or
Beraita.
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Know that all “these are missing words” in the Talmud – it is not that anything is missing in that which Rebbe HaKadosh
arranged, as it is not normal for him to miss something. Rather, it means that Rebbe ruled like one Tanna without
attribution and did not miss anything according to his position. The Gemara rules like the other Tanna, and for him there
is something missing. RDZH: However, it seems that the Gra did not say this in all cases of missing words, for in truth
there are some places where a Tanna is missing a few words.
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We do not rule lie this, for since our Talmud permits this, we don’t care that the Yerushalmi forbids it, because we rely on
our Talmud as it was later, and they were greater experts in the Yerushalmi than us, and if they did not rule like the
Yerushalmi, it should not be relied on, and they did not permit it.
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The truth is in the generation after the Mishna, they say the minimizing of the hearts compared to the authors of the
Mishna and knew for sure that the truth is always with the early ones. Once they knew that the truth could not be
reached by them if it was not grasped by one of the Tanaaim, they had no permission to argue. Therefore, they just
studied the words of the early Tanaaim. Thus, from the closing of the [Mishna?], they nullified the words of the Amora
if he missed the words of a Tannah… That which [Kesef Mishna] said that they accepted it – it is not the case that they
were kind towards the earlier ones; rather the truth obligated them, for how can we act on our accord if our intellected is
narrower and the truth is not with us… Rather, at the end of the Mishna, all that was to be revealed had been revealed, and
new things will not be revealed.

Other opinions as to why Bavli vs. Yerushalmi

10. Derashot Beit Yishai 15 (after concluding, like Kesef Mishna, that the power of the Bavli comes from consensus)



11. Empires and Neighbors: Babylonian Jewish Identity in its Local and Imperial Context, Simcha Gross
(Dissertation, 2017) on the polemical letter of Pirkoi ben Bavoi (8th-9th century)





...

But maybe…
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With all this, the hearts were minimized from all the afflictions and the later ones had to compile an explanation and
elucidation. Sometimes they tore down and fixed. When the scholars of the generation agreed that something was a
strong question, as they said “this Mishna is according to only one poistion”, “remove from here”, “it is not a Mishna”, “it
is missing words”, for perfection is not found amoung creations, even the best of them, to the point where the laters ones
could not argue with them even on some things.

13. Introduction to Dor Revii, R. Moshe Shmuel Glasner (Translation:R.Yaakov Elman, Tradition Spring 1991)

…whoever has due regard for the truth will conclude that the reason the (proper) interpretation of the Torah was
transmitted orally and forbidden to be written down was not to make (the Torah) unchanging and not to tie the hands of



the sages of every generation from interpreting Scripture according to their understanding. Only in this way can the
eternity of Torah be understood (properly), for the changes in the generations and their opinions, situation and material
and moral condition requires changes in their laws, decrees and improvements. Rather, the truth is that this (issues from)
the wonderful wisdom (and) profound insight of the Torah, (which teaches) that the interpretation of Torah (must be)
given over to the sages of each generation in order that the Torah remain a living force with the nation, developing with it,
and that indeed is its eternity…. Written Torah can be called "truth" because it is absolutely true... The Oral Torah, its
interpretation, however, is not called absolute truth, but rather conventional truth which depends on the "judge in your
days" (i.e., based on the agreement of the sages)… Only that which the sages of the generation agree upon is true (in this
sense). When they contradict that which was accepted as true until then, their new interpretation becomes the true one (for
their generation) . . . . (when) the Temple is rebuilt (speedily in our times!), and the "children return to their boundary,"
and the crown is returned to its former condition in that the Oral Torah will be transmitted orally and it will be forbidden
to write it down-then the sages of each generation will have the right to interpret the Torah (according to their own
understanding) without reference to the interpretations of their predecessors, for the Oral Torah will not have been written
down in an "iron pen" to be unchanging. But from the time that Rabbenu Haqadosh and the sages of his generation
uprooted the prohibition of writing down matters hitherto transmitted orally it is obvious that it is forbidden to us to
dispute what generations before us have set down in writing in order to remain authoritative for many days. The intent of
permitting the writing down of oral traditions was to prevent later generations from disputing the views of their
predecessors. Only in this way may we understand the great controversy surrounding the permissibility of writing (oral
traditions), to the point that (the sages of the Talmud) said that whoever writes down halakhot is as one who burns them
(Temurah 14b). But they held that it is better to uproot (part of) the Torah than the Torah be forgotten by Israel.
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I am also astonished that [Bach] said, that when a single person argues on a majority we can rely on it when there is a
great loss, even though the law is the like the majority biblically… as the Torah already said “go after the majority”
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The custom is to follow the majority of poskim and authors that are not before us, and we do not worry about the
minority… though we must wonder about this custom of poskim to follow the majority of positions, because who
collected them like a pile of grain, and who counted their number to consider the people (loose translation), and who saw
all the books that were written, wo counting them. How can you eight and count to know the majority of number and
size? Which is better to rule like? This bothered us, but still, most of the time, when the rabbis follow the majority, they
have strong proofs…
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It seems obvious that it is not called a majority unless they were together at one meeting, face to face, as the sages say
“they voted and decided” ... and the custom of arbiters to rule like the majority against a single position if the majority are
in books is not because of the law of “follow the majority,” for often the posek will rule like a single person against the
majority… However, when a posek researches to see who the halacha follows, and has not conclusion himself, he says
that if many have opined in one direction and one person in the other, it is better to rule like the majority, for it is like
“following the majority”, even if we were not commanded by the Torah to do so.
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Rav Safra said to Rabbi Abba: What kind of mistake? If he erred in a devar Mishna, Rav Sheshet said in the same of
Rav Asi that if one errs in a devar Mishna, it is revoked. Rather, he erred in shikkul hadaat.What is shikkul hadaat? Rav
Papa said: when two Tanaaim or two Amoraim disagree with each other, and the law has not been determined according



to either opinion, but the general practice follows one of the positions, and the judge acted according to the other. That is
shikkul hadaat.
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I have heard in the name of one of the sages of the generation before us that we no longer have the category of error in
shikkul hada'at, for all laws are now authoritatively determined for us either from the Talmud or from the Geonim who
followed the Talmud…. Rather, all who err, err in a devar Mishnah.
(BHM himself): Rather, anyone whose error cannot be clearly demonstrated from the Mishnah or the Talmud explicitly,
beyond all doubt, is not erring in a devar mishnah, but in shikkul hada'at…And any decision rendered by the Geonim,
after the closing of the Talmud, as an expression of preference for one view over another not based upon clear and
authoritative law from the Talmud, is like a general position and one who errs in it has erred in shikkul hada'at.
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In truth, the sage said that if one errs in one of the decisions of the Geonim because he did not hear what they said, and
had he heard what they said he would have retracted clearly and truthfully that is an error in devar Mishna.
I think that even if he would have argued on the Gaon’s decision based on a reason that appeared correct to him, unlike
the interpretation or opinion of the Gaon, this is also an error in devar Mishna, for we can’t argue on the Geonim based on
our opinions, to explain the issue in a different way to change the law from that of the Gaon, without a convincing
question, which is not [usually] found.
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I say: Certainly anyone who erred in one of the positions of the Geonim because he did not hear their words, and when he
is told about the ruling of the Geonim they are correct in his eyes, it is an error in a devar Mishna. This is not only the
decisions of the Geonim, but even the sages every generation are not cutters in the marsh, and if he ruled against them and
when he heard their words they seemed correct and he admitted that he was mistaken, he has erred in a devar Mishna and
it is revoked.
But if their words are not correct in his eyes and he brings evidence – Yiftach in his generation is like Shmuel in his
generation, and you only have the judge in your generation, and he can contradict him. All things that are not clear in Shas
set by Rav Ashi and Ravina, a person can contradict and build, even to disagree with the words of the Geonim…
When two great scholars argue about a Halacha, the judge should not say “I will judge as I please”. If he did that is a
false judgment. However, if he is learned and knows how to analyze and knows how to decide like one of them with
clear proofs, he is allowed to.
If he did not know about the dispute of the Geonim and then is told about it, and he is not able to decide or does not know
how to rule, if he the words of one seem correct and he ruled like the other, that is an error in shikal hadaat. If there is
no way to decide, there is no error and his decision stands.
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The rule: A judge who only decides by following that which is written and explicit is weak and soft, and this will nullify
what they said “a judge only has what his eyes see.” However, it should not be this way. Rather, the things that are written
are the basis and the one judging a case or making a halachic decision should weigh them in every matter that comes
before him, to compare the case to those which are similar, and to extrapolate from those principles. The precedents,
which include some of the laws, were not recorded in the Talmud for naught, but were also not for the judge to rule based
on them. Rather, they make the sage, who has heard them many times, to use his discretion to make correct decisions.


