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1. Jerusalem Talmud, Bava Metzia 2:5

Shimon ben Shetah was dealing with flax [as his profession]. His students said to him: ‘Master, leave it behind
and we will buy you a donkey and you won’t need to work so much,’ and they bought him a donkey from an
Arab, and it had a jewel hanging from it[s neck]. They came to him and said him: ‘from now on you won’t have
to work again.” He said to them: ‘why?’ They said to him: ©* We bought you a donkey from an Arab and it had a
jewel hanging from it[s neck]!” He said to them: ‘Did the owner know?’ They said to him: ‘no.” He said to
them: ‘go return it.” [Later students objected to this story:] But didn’t Rav Huna Bibi bar Gozlon say in the
name of Rav, said they responded before Rabbi, even according to the one who says an item stole from a gentile
is prohibited, all agree that an item lost by a gentile is permitted!?’ ‘What, do you think Shimon ben Shetah is a
barbarian? Shimon wished to hear ‘blessed be the God of the Jews’ more than all the wages of this world!”
Where did he [Shimon ben Shetah] know this from? Rabbi Hanina was dealing with the following situation:
The elderly rabbis bought a kri of wheat from certain soldiers, and found inside it a sack of gold coins and
returned it to them. They said: ‘Blessed be the God of the Jews!” Abba Oshayah of Turaya [was in a similar
situation where he found jewels in the queen’s wash] and she said: ‘They are yours. What are they worth to me?
I have many and better things than that!” He said: ‘The Torah decrees that we must return it!” She said: “Blessed
be the God of the Jews.’
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2. Babylonian Talmud, Tractate Hullin 7a
If the animals of the righteous, the Holy One, blessed be He, does not bring about a problem through them,
certainly the righteous [themselves] all the more so!... What is [the case of] the animals of the righteous? Rabbi
Pinhas ben Yair was going to redeem captives, and he ran into the Ginai River. He said to it: “Ginai, split your
water for me so that | can pass through you.” He said to him: “You are going to do the will of your Creator and
I am going to do the will of my Creator. You may or may not succeed while I will certainly succeed.” [Rabbi
Pinhas ben Yair responded] “If you do not split, I will decree upon you that water never pass through you
again!” [The river] split for him. Another man was carrying wheat for Pesah [nearby]. He [R. Pinhas ben Yair]
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said to [the river]: “Split for him as well, because he is dealing with a Mitzvah!” It split for him. There was an
Arab [trader] who had joined along with him. He [R. Pinhas ben Yair] said to [the river]: “Split for him as well,
so that they don’t say “so one does for one’s fellow traveler.” It split for him. Rav Yosef said: This man is so
much greater than Moshe and the sixty myriads, because there [the water split] one time, and here [it split] three
times! Maybe here too it only split one time!? Rather, [he is as great] as Moshe and sixty myriads.
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3. Beit Habehirah (Meiri) to Hullin 7a
Among the practices of Torah scholars is that whoever joins them on the way, even if they do not know them,
and even if they are of other nations, they show them a friendly countenance and give of their honor to them,
and do not tire of them and leave them to the elements, so that it won’t be said of them “this is what one does to
fellow travelers”?
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4. Devarim, 12:28
Observe and hear all these words which I command you, that it may go well for you, and with your children

after you forever, for you will do that which is good and right in the eyes of the Lord your God.

VY RPOOD XD NWID %737 990 .S
1Y 2 DWW I RXMAY T 22wt IR RIT 191 72°PY 027 2027 QTR S1V WM 20w 21V 2100 ,IWOT 207 TWYn 0
DOAW S1°2 W7 IR IRYAY 527 .0TRY 29K

5. Sifrei Devarim 79

“For you will do what is good and right” — good in the eyes of Heaven and right in the eyes of humanity’ — the
words of Rabbi Akiva. And similarly it says “And find grace and good reason in the eyes of God and humanity”
(Prov. 3:4). Rabbi Yishmael says: “what is right in the eyes of Heaven.”
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6. Devarim 6:18
And you shall do the right and the good in the eyes of God, so that He shall do well with you, and you shall
come and inherit the good land that God promised to your ancestors.
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7. Ramban on Devarim 6:18

“And you shall do the right and the good in the eyes of God”: Plainly, this means that you shall observe God’s
commands, statutes, and laws, and intend in doing so to do what is good and right in God’s eyes alone, “and to
benefit you,” as a promise, for in doing the good in God’s eyes it will be good for you, for God acts kindly with
the good and upright in their hearts. But our sages have a nice teaching, that this [verse] refers to arbitration and
acting within the line of the law, meaning that originally God said to observe the laws and statutes as
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commanded, and now it says that even regarding that which God did not command you, be sure to do what is
good and right in God’s eyes, for God loves the good and the right.

And this is significant idea. For it would be impossible to mention in the Torah all the behaviors of a person
with their neighbors and fellows and all his business dealings and all the matters of civilization and states, but
after having stated many, such as “do not go as a tale-bearer,” (Lev. 19:16) “do not take revenge,” (Ibid. 18) “do
not stand upon your fellow’s blood,” (Ibid. 16) “do not curse the deaf,” (Ibid. 14) “rise before the elderly,”
(Ibid. 32) and so on, [the Torah] goes back to say generally that one should do the good and right in all matters,
including through arbitration and acting within the line of the law, and the laws of neighboring properties, and
even that which is said (Yoma 86) “his countenance is fine and his speech is pleasant with everyone,” such that
in every regard he shall be called perfect and upright.

Rabbi Aharon Lichtenstein’s Position

8. R’ Aharon Lichtenstein, “Being Frum and Being Good: On the Relationship Between Religion and
Morality,” By His Light, ed. Reuven Ziegler (Ktavn 2003), p. 121

[W]e surely should not dismiss nor denigrate moral idealism simply because it springs (in certain cases) from
secular sources. Certainly, we believe deeply that a moral idealist would be at a much higher level were his
morality rooted in yirat Shamayim, were it grounded in a perception of his relation to God and of the nature of a
man as a respondent and obedient being. But that surely is not to say that we therefore ought to dismiss totally
the possibility or the reality of secular morality. [...] We should not do this because it is simply untrue — there
are genuinely moral people within the secular community.

9. David Shatz, “Ethical Theories in the Orthodox Movement.” n. 11

See especially Aharon Lichtenstein, “Does Jewish Tradition Recognize an Ethic Independent of Halakhah?” in
Modern Jewish Ethics: Theory and Practice... This, I suspect, is the single most cited article in Modern
Orthodox writings on how halakhah relates to ethics.

10. Steven Schwarzschild, “The Question of Jewish Ethics Today,” Sh’ma 7 (1976), p. 30

Are modern Jewish legal ethics moral or not? Now, that there would be occasional, and sometimes even serious,
inconsistencies between domestic and international legislation in the halakhah (or any other body of law), or at
least in its interpretation and application, cannot be surprising in the least. Individual statutes and even basic
constitutional provisions come into conflict with one another constantly...

'In this context Modern Jewish Ethics - Theory and Practice, ed. Marvin Fox, Ohio State University Press, 1975
(but for the editor's introduction, papers and discussions at the July 1972 meeting of the Institute for Judaism
and Contemporary Thought in Israel) becomes interesting. Precisely the question of contemporary Jewish
moralization or demoralization of Jewish (legal) ethics is raised very sharply.

In a contribution that is already gaining fame "Does Jewish Tradition Recognize an Ethic Independent of
Halakha?" Rabbi Aharon Lichtenstein, rosh yeshivah of Yeshivat Har Zion [sic] in Israel, with his
acknowledged credentials of traditional as well as modern Jewish learning, makes essentially one point—that,
according to Jewish law, to do no more than what the letter of the law requires is itself a violation of this law
(i.e. "the quality of Sodom" (2) and that, to the contrary, to go "within the line of the law" (middat chassidut -
"the quality of [selfless] righteousness™) "is part of the fabric of Halakha." The interested reader should consider
the full evidence and analysis as presented in this study. R. Lichtenstein's conclusion is this: "What | reject
emphatically is the position that, on the one hand, defines the function and scope of Halakha in terms of the
latitude implicit in current usage and yet identifies its content with the more restricted sense of the term
(halakhah). The resulting equation of duty and din (statute) and “the designation of supralegal conduct as purely
optional or pietistic is a disservice to Halakha and ethics alike."

shlomozuckier@gmail.com



11. Aharon Lichtenstein, “Does Jewish Tradition Recognize an Ethic Independent of Halacha?” in
Marvin Fox (ed.), Modern Jewish Ethics (Columbus, 1975),

pp. 66-67

The question is not what vestiges of natural morality continue to bind the Jew or to what extent receiving the
Torah abrogated any antecedent ethic. It is rather whether, quite apart from ground common to natural and
halakhic morality, the demands and guidelines of Halakha are both so definitive and so comprehensive as to
preclude the necessity for — and therefore, in a sense, the legitimacy of — any other cthic... I am of course taking
two things for granted. | assume, first, that Halakha constitutes — or at least contains — an ethical system...
Second, | assume that, at most, we can only speak of a complement to Halakha, not of an alternative. An ethic
so independent of Halakha as to obviate or override it, clearly lies beyond our pale.

p. 68

Essentially, then, the question is whether Halakha is self-sufficient. Its comprehensiveness and self-sufficiently
are notions many of us cherish in our more pietistic or publicistic moments... If, however, we equate Halakha
with the din: if we mean that everything can be looked up, every moral dilemma resolved by reference to code
or canon, the notion is both palpably naive and patently false. The Hazon Ish, for one — and both his saintliness
and his rigorous halakhic commitment are legend — had no such illusions. “Moral duties,” he once wrote,
“sometimes constitute one corpus with Halakhic rulings, and it is Halakha which defines the proscribed and
permitted of ethical thought.” Sometimes — but not, evidently, always. There are moments when one must seek
independent counsels. Recognition of this element rests upon both textual and practical evidence. In this setting,
I presume little need be said with reference to the latter. Which of us has not, at times, been made painfully
aware of the ethical paucity of his legal resources? Who has not found that the fulfillment of explicit halakhic
duty could fall well short of exhausting clearly felt moral responsibility?... Even the full discharge of one’s
whole formal duty as defined by the din often appears palpably insufficient.

p. 69

In a celebrated passage, [Nahmanides] explains that the general command, “Ye shall be holy” was issued
because, the scope of the Torah’s injunctions regarding personal conduct notwithstanding, a lustful sybarite
could observe them to the letter and yet remain a “scoundrel with Torah license.” The same holds true, he
continues, with respect to social ethics. Hence, there, too, the Torah has formulated a broad injunction: “And
this is the Torah’s mode: to details and {then} to generalize in a similar vein. For after the admonition about the
details of civil law and all interpersonal dealings ... it says generally, ‘And thou shalt do the right and the good,’
as it includes under this positive command justice and accommodation and all lifnim mishurat hadin in order to
oblige one’s fellow.”

pp. 76-77

This exposition [on various Medieval authorities and whether they see lifnim mishurat hadin as obligatory
and/or actionable or not] is open to two obvious objections. First if lifnim mishurat hadin is indeed obligatory as
an integral aspect of Halakha, in what sense is it supralegal?... What distinguishes its compulsory elements from
din proper? Secondly, isn’t this exposition mere sham? Having conceded, in effect, the inadequacy of the
halakhic ethic, it implicitly recognizes the need for a complement, only to attempt to neutralize this admission
by claiming the complement had actually been part of Halakha all along... These are sound objections; but they
do not undermine the position I have developed. The only stimulate its more precise definition.

pp. 78-79

Din consists of a body of statutes, ultimately rooted in fundamental values, but which at the moment of decision
confronts the individual as a set of rules. It is of course highly differentiated, numerous variables making the
relevant rule very much a function of the situation. Yet the basic mode is that of formulating and defining
directives to be followed in a class of cases — it is precisely the quality of generality that constitutes a rule — and
applying them to situations marked by the proper cluster of features . . . Metaphors that speak of laws as
controlling or governing a case are therefore perfectly accurate. Lifnim mishurat hadin, by contrast, is the
sphere of contextual morality. Its basis for decision is paradoxically both more general and more specific. The
formalist is guided by a principle or a rule governing a category of cases defined by n numbers of characteristics
... The contextualist, by contrast, will have nothing to do with middle-distance guidelines. He is directed, in
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theory at least, only by the most universal and the most local of factors — by a minimal number, perhaps as few
as one or two, of ultimate values, on the one hand; and by the unique contours of the situation at hand, on the
other. Guided by his polestar(s), the contextualist employs his moral sense (to use an outdated but still useful
eighteenth-century term) to evaluate and intuit the best way of eliciting maximal good from the existential
predicament confronting him. A nominalist in ethics, he does not merely contend that every case is
phenomenologically different. That would be a virtual truism. He argues that the differences are generally so
crucial that no meaningful directives can be formulated...

p. 83

Traditional halakhic Judaism demands of the Jew both adherence to Halakha and commitment to an ethical
moment that though different from Halakha is nevertheless of a piece with it and in its own way fully
imperative. What | reject emphatically is the position that, on the one hand, defines the function and scope of
Halakha in terms of the latitude implicit in current usage and yet identifies its content with the more restricted
sense of the term. The resulting equation of duty and din and the designation of supralegal conduct as purely
optional or pietistic is a disservice to Halakha and ethics alike...

In dealing with this subject, I have, in effect, addressed myself both to those who, misconstruing the breadth of
its horizons, find the halakhic ethic inadequate, and to those who smugly regard its narrower confines as
sufficient. In doing so, I hope | have presented my thinking clearly. But for those who prefer definitive answers,
let me conclude by saying: Does the tradition recognize an ethic independent of Halakhah? You define your
terms and you take your choice.

Related Views
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12. Introduction of the Netziv to Chafetz Chayim’s Ahavat Chesed
In truth, the principle of kindness if the foundation of the world, as is written “the world shall be built of
kindness,” for it is the obligation of every person ... Therefore, the nations of the world are also obligated to act
kindly (and the fact that it is not included in Sanhedrin among the seven Noahide commandments is because
only prohibitions are counted). Therefore the people of Sodom deserved destruction, for they did not support the
poor and thereby undermined the form of mankind. And the descendants of Abraham, Isaac, and Jacob are
naturally obligated in this commandments, as is written “the [Jewish] nation has three identifying signs: [they
are] merciful, humble, and beneficent.
Nevertheless, there are positive commands in the Torah to support the poor, to teach us that separate from our
obligation to act kindly due to our being human, we are additionally obligated due to the Torah, just like all the
laws of the Torah that cannot be intuited.
The distinction can be seen in light of the verse “honor your father and mother, so you shall increase your days
on the land the Lord your God gives to you.” This is not clear, for why did the Torah specify ‘on the land’? ...
Rather, the verse comes to teach that even though honoring one’s parents is a command that can be intuited,

5

shlomozuckier@gmail.com



such that gentiles are also obligated in it out of human obligation and receive reward for it, as did the sons of
Noah and Dama ben Netina, nevertheless God commanded us [to do so] in the Decalogue out of obligation
towards the Torah. The distinction regards the reward. For the laws of the Torah, even those that are not
obligations of the land and apply in the diaspora, nonetheless they are special when performed in the land and
they earn greater reward. And in turn there is a legal distinction, for seeing as honoring one’s parents is a Torah
law, we, the nation of God, are to follow it based on the Torah and not based on human intuition. For example,
if a non-Jewish man slept with a Jewish woman, such that the child has only a mother according to the Torah,
the child would have a greater obligation to honor the mother than to honor the father.

13. Jewish Values in a Changing World, Rav Yehuda Amital, (Ktav, 2005), p. 23-24

According to one commonly-held opinion, after the Torah was given, natural morality lost its validity, such that
nothing in the world has binding force other than the Torah. This approach assumes that allowing room for
natural morality diminishes the importance of Torah, in that it recognizes an additional source of obligation
alongside the Torah. According to this point of view, which zealously tries to defend the honor of the Torah,
there is no connection between God, Creator of man, and God, Giver of the Torah, as if that which God
implanted in man’s heart does not belong to God. There are those who prefer that all obligations be derived
solely from the Torah and that no significance be attached to any human element. This approach weakens
natural morality. Rav Avraham Yitzchak Kook viewed this as a very negative development (Orot ha-Kodesh
I11, Rosh Davar, 11): “Fear of Heaven such that, without its effect on the living, people would be more inclined
to doing good and realizing that which is beneficial to both the individual and the community, and where,
because of its effect this active force diminishes — such fear of Heaven is unfit.” Even after the Torah was given,
natural morality retains its special role of guiding man in all his paths.

14. “Law and Morality in Jewish Tradition,” (1959), taken from Essential Essays on Judaism, R’ Eliezer
Berkovits, ed. David Hazony, (Shalem: 2002). Pg. 36-37.

We may now say that the division of the laws of Judaism into rational or ethical laws and religious or ritual
observances is not quite justified and, taken at face value, may be misleading. [...] One’s conduct toward his
neighbor is at the same time conduct toward God, and every hurt caused to another is also a sin against God. On
the other hand, what appears to be purely religious observance has its ethical relevance through its indirect
education of the material element in man. Through its creation of a physical awareness of an “other” and its
demands, the system of religious observances educates the body for behavior that is not exclusively egocentric.
The “purely religious,” therefore, always has indirect influence on moral practice. In obeying the “ritual laws,”
which regulate the relationship between man and God, one indirectly brings greater order into one’s
relationships with other people.

15. Gerald Blidstein, ‘‘On Human Dignity in Rabbinic Law’’ (Hebrew), Annual of Jewish Law, 9-10
(1982-3), 128

The talmudic concept kevod ha-beriyot is known as a concept with significant halachic consequence, expressed,
among other ways, in the principle, ‘‘Human dignity is so great that it overrides a biblical prohibition.’” This
concept serves a function in the Talmud, is interpreted in halachic literature throughout the generations, and is
applied in responsa literature. The purpose of this article is to assess the significance and impact of this concept
and its corollaries — their meaning, scope, and stature. And we may already sharpen the question that confronts
us: how it should happen that the halachic impact of the concept of kevod ha-beriyot is... so modest, apparently
across all times and locales.

16. Louis Newman, “Ethics as L.aw, Law as Religion: Reflections on the Problem of Law and Ethics in
Judaism,” Shofar 9:1 (1989), pp. 13-31, at pp. 19-20

Shubert Spero and Aharon Lichtenstein have adopted positions some- where between those of Dorff/Gordis and
Halivni. Both acknowledge that Judaism recognizes a distinction of sort between strictly legal duties and other
kinds of morally appropriate behavior. The question is how to characterize the distinctions and whether, indeed,
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it conforms in any sense to the sorts of distinctions we have in mind when we differentiate law and ethics. In
Lichtenstein's words, ". . . traditional halakhic Judaism demands of the Jew both adherence to Halakha and
commitment to an ethical moment that, though different from Halakha, is nevertheless of a piece with it and in
its own way fully imperative." The difference, as Lichtenstein sees it, between halakhah proper and this other
ethical moment is that the letter is contextual or situational. Because no legal system can ever prescribe the
appropriate response to every imaginable fact pattern, there arises the need to apply the values and principles
implicit within the system to situations where no established law exists. But, following Nachmanides,
Lichtenstein finds this ethical demand within the Torah itself, as it says, "And you shall do the right and the
good” (Deut. 6:18). So the Torah contains both specific demands, which are the realm of halakhah proper, and
more open-ended demands, which must be sought out and applied contextually. For Spero, the difference
between halakhah and these other ethical demands turns on the conflict between strict justice and benevolence.
The legal system, by its nature, is concerned with enforcing justice and equity. Yet, the tradition also
acknowledges that these values do not exhaust the whole of the moral life. Acts of selflessness and
lovingkindness which do not fall within the domain of administrative justice are nonetheless morally, indeed
divinely, mandated. These additional demands arise not, as Lichtenstein would have it, because legal systems
are imperfect, but because they are, quite appropriately, limited in purpose. They are in the business of insuring
social justice, not compelling benevolence.

Oppositional Views

17. Eugene Borowitz, “The Authority of the Ethical Impulse in ‘Halakha’” in Through the Sound of Many
Voices (1982), pp. 156—71.

[The question often addressed to him, that if Halakha is ethical] “why do you not then fully embrace rabbinic
teaching as developed over millenia and as amplified in unbroken tradition today?"

To many Jews today, the Torah’s ethical behests come with such imperative quality that they can consider them
properly heard only when they are accepted categorically. To qualify their functioning as substantially as do the
spokesmen of contemporary Rabbinic Judaism must be seen by them as requiring less than what God now
demands of the people of Israel.
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18. R. Ovadiah Barternura to Avot 1:1

Moshe received the Torah at Sinai — | say that since this tractate is not organized around the explication of a
commandment in the Torah, like other tractates of Mishnah, but it is rather all messages of ethics and virtue,
and the scholars of the nations of the world also wrote books that they made up with paths of ethics, how a
person should interact with their fellow, for that reason the Tanna opened this tractate with “Moshe received the
Torah at Sinai,” to teach you that the ethics and virtues in this tractate were not made up by the scholars of the
Mishnah but were also said at Sinai.

3 P70, 73R LR .19
OTAT 7AW ... RO DI NN DW NI DR MORT DR DY 7377 ,79907 P00 OV TR 913 DO1YD7 157 110 M2N
N33 OYY 01907 QTR °12 PRW AR 713 KIT P77 RITW 921 7700 °pn 0"y P71 07X *12 YT 9"V 1PN91 1R DN
WAIRT MIVT T2 AT AR ,0OWR DR RIT T2 R AwYn 91 ,wa0n
19. Hazon Ish, Emunah U-Vitahon, chapter 3
Moral duties are at times synonymous with halakhic rulings, and Halakha determines moral right and wrong. ..
Human beings do not decide what is robbery and injustice, only the laws of the Torah do. Any act opposed to
these laws is robbery, even if human beings agree with it, and any act within these laws is a fulfillment of
justice, even if contrary to human views...
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20. Yeshayahu Leibowitz, “Religious Praxis: The Meaning of Halakhah,” from Judaism, Human Values,
and the Jewish State, ed. Eliezer Goldman (Harvard UP: 1995)

If the Mitzvoth are in the service of God, not of man, they may not be directed toward the satisfaction of human
wants. Any attempt to ground them in human needs - cognitive, moral, social, and national - deprives them of
their religious meaning. If the commandments were expressions of philosophic cognition, had a moral function,
or were directed at the perfection of the social order or the conservation of the people of Israel, the observant
Jew would be doing service to himself, to society, or to the nation. Instead of serving God he would be utilizing
God's Torah for his own benefit as an instrument for satisfying his needs.

The foregoing considerations apply equally to the ethical importance the secularists attribute to the Torah and
its commandments. Ethics, when regarded as unconditionally asserting its own validity, is an atheistic category
par excellence. A person who is ethical in this sense regards man as the supreme end and value, that is, deifies
man. A person who perceives man as one among God's creatures and keeps in mind the verse, "l have set God
always before me,"” cannot accept ethics as the overriding norm or criterion. Being moral, from the standpoint of
a secular ethic, can have only either of two meanings; directing man's will in accordance with man's knowledge
of reality - the ethics of Socrates, Plato, Aristotle, the Epicureans and especially the Stoics, and among the later
philosophers Spinoza; or directing man's will in accordance with man's recognition of his duty - the ethics of
Kant and the German idealists. Among the passages of the Shema we find the words: "that you seek not after
your own hearts and your own eyes": "after your own hearts" is the negation of Kantian ethics; "after your own
eyes" is the negation of Socrates'. The admonition: "'l am the Lord your God" follows shortly thereafter. The
Torah does not recognize moral imperatives stemming from knowledge of natural reality or from awareness of
man's duty to his fellow man. All it recognizes are Mitzvoth, divine imperatives. The Torah and the prophets
never appeal to the human conscience, which harbors idolatrous tendencies. No equivalent of the term
""conscience™ appears in Scripture. The counsel of conscience is not a religious concept. The "God in one's
heart” which humanist moralists sometimes invoke is a "strange god." Halakhah as a religious institution cannot
admit the category of the ethical. Needless to say, it cannot admit the utilitarian justification, whether it be for
the good of individuals, of society, or of the nation. "You shall love your neighbor as yourself" is the great rule
in the Torah not because it is a precept transcending the formalism of law and above the Mitzvoth but precisely
because it appears as one of the 613 Mitzvoth. As a guide rule, "You shall love your neighbor as yourself" is not
specific to Judaism. Similar precepts were laid down in writing by thinkers who were not influences by Judaism
and were not even acquainted with it, by the wise men of China, India, and Greece. Moreover, "You shall love
your neighbor as yourself" does not, as such, occur in the Torah. The reading is: "You shall love your neighbor
as yourself, I am God."

21. J. David Bleich, “Is There an Ethic Beyond Halakhah?” (1985, selections)

Is there a standard of lifnim mi-shurat ha-din or is the sole moral standard that of din itself? The answer to the
question thus formulated is obvious. Rabbinic literature is replete with references to ethical norms described as
lifnim mi-shurat ha-din. The very juxtaposition of the two categories constitutes an acknowledgement of
standards of lifnim mi-shurat ha-din which are not coextensive with din...

Having assimilated the concept of lifnim mi-shurat ha-din to din itself, we are now in a position to pose the
second question: “Does Judaism recognize an ethical standard beyond the eight categories herein enumerated?”
The question of whether or not there exist ethical standards in addition to the eight earlier enumerated
categories of lifnim mi-shurat ha-din can itself be formulated in two distinct ways:

1. Does Judaism recognize a subjective morality? Is there room in Judaism for accommodation of the moral
demands advanced by individual conscience? To that question the answer must be an emphatic no. Indeed, the
question is unequivocally answered in the negative by R. Ovadia Bartenura in the opening section of his
commentary on Ethics of the Fathers... It clearly follows from these comments of Bartenura that any valid
system of ethics must be Sinaitic in origin. The very possibility of a subjective morality is dismissed out of
hand. The contents of Tractate Avot are clearly regarded as being in the nature of halakhah le-Mosheh me-
Sinai. As such, the content of a system of ethics of this nature is not only objective, rather than subjective, but
is, accurately speaking, merely a sub-category of Halakhah...
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2. However, precisely the same question can be reformulated in a second manner: Is there a natural morality
which is discoverable by reason? The content of such a moral system might well be coextensive with the
content of dogmatic ethics but might yet be endowed with independent validity. That such a concept exists is
manifest in biblical verses such as “Shall the Judge of all the earth not do justice?”” (Genesis 18:25).
Nevertheless, an affirmative answer to this question does not dispose of the issue. The concept of natural
morality must be distinguished from the concept of natural law.

I11. This then leads us to a final reformulation of the original question. Is there an ethic beyond the recorded
Halakhah? To this the answer is: Of course! To the extent that da 'at Torah is a cognitive discipline that is
precisely what it endeavors to explicate and it is precisely for this reason that Halakhah is an art rather than a
science...

Recognition of the inherent difficulties associated with a concept of natural morality leads to a position which
can best be described as halakhic formalism or halakhic positivism. Such a position recognizes the norms of
Halakhah as constituting the sole constraints upon human conduct. In turn, a system of this nature makes
possible improvisation of devices such a prosbul, heter iska, carefully drafted testaments to avoid statutory
principles of inheritance, etc. This is not necessarily to condemn such legal constructs as being tainted with any
degree of immorality. But, such a position does lead to a moral stance, which permits an individual to take
advantage of any loophole in the law which may present itself and to do so without feeling any degree of
culpability based upon an ultimate moral concern.”

Cases of Conflict Between Halacha and Ethics

22. Daniel Statman, comments on the APJ blog (2012, accessible http://www.theapj.com/wp-
content/uploads/2012/04/Statmans-opening-comments.pdf)

Rabbi Lichtenstein invests a lot of effort in analyzing the attitude of halakhists to cases in which compliance
with formal halakhic obligations is less than perfect from a moral point of view such

as when the din permits actions which are inconsistent with justice or humanity. But the more disturbing
dilemmas, both theoretically and practically, arise in cases in which the din seems to demand such actions, for
example, when it discriminates against women or against non-Jews, when it punishes children for the sins of
their parents (as in the case of mamzerut), when it supports (if indeed it does) a very harsh ethic of war. I’'m
pretty sure that, in such cases, Rabbi Lichtenstein would not support an interpretation of the din in a way that
would guarantee its compatibility with morality.
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24. Joseph B. Soloveitchik, Mah Dodekh mi-Dod, p. 78

Kant in his day declared the independence of pure reason as expressed through scientific-mathematical
thinking. R. Hayyim fought the war of independence for Halakhic reason and demanded its complete autonomy.
Psychologization or sociologization of Halakhah are an assault on its soul, just as such a process would destroy
mathematical thinking. If Halakhic thinking is dependent on psychological factors, it loses all of its objectivity
and deteriorates to a level of subjectivity that has no substance.

25. Joseph B. Soloveitchik, Halakhic Morality: Essays on Ethics and Masorah

“Halakhic Morality,” pp. 183-85

Halakhic law is... a body of ideas expressed in clear, discursive and precise categories, universally valid and
applicable to all people at all times, regardless of social stratification, intellectual diversity, emotional
incommensurability or multifaceted wills. In a word, the halakhic law does not vary with shifting human
situations or changing human destiny; political, social and cultural changes have no effect upon the validity of
the divine imperative revealed to us as mitzvot... The halakhic divine imperative was addressed not to the ever-
changing, transition-minded individual continuously passing through a variety of stages and opposites; not to
the concrete, tangible, individual Jew who is involved in a singular , private destiny, which is nothing but a
point between the vanishing and the anticipated; but rather to the Jew who can be discovered in all of us, to
those who rise above both historical metamorphoses and individual idiosyncratic traits to the heights of
unchanging, universal essences...

In short, the law is inseparably bound up with the identity of a community that is universal, eternal, and
unchangeable, persisting and enduring throughout the ages, indeed the millennia.

“Halakhic Morality,” 185-86

[Subjective halakhic] morality, on the other hand, flows not from the highly trained mind comprehending God
but from the heart sensing and feeling God; from the exalted, great, versatile, transcendental experience; from
one’s inner religious life — a life which is divided into a number of incompatible patterns, full of inner conflicts
and tensions, dominated by the heightened contrast of ecstasy in God’s companionship and the pain of
loneliness and abandonment by God, by the discordant feelings of self-appreciation and self-effacement, and by
the dichotomy of contemptus mundi and amor mundi...

Therefore, we must say that morality — in contradistinction to the halakhic law — is a personal, subjective affair.
I use the term “subjective” in a twofold meaning. First, morality does not lend itself to objectification in the
form of precise definition and formulation. It is impossible to describe morality in distinct cognitive categories.
We must avail ourselves of metaphors, illustrations, oblique allusions, indirect media of expression, for we deal
not with concepts but structure, not with laws but commitments stemming from our religious perceptions and
intuitions.

The second is more of a corollary to the first rather than an independent premise. The moral commitment cannot
claim uniform universal validity, equally binding upon all people at all times, without taking into account the
incompatibility of individual tempers and modes of thinking... The moral obligation [as opposed to the halakhic
law] ... was handed down to the concrete individual, to each Jew as a separate, autonomous, one-timely and
singular being living in a changing, history-making world. Each individual fulfills his moral commitment in his
own private and unique fashion.

“Religious Styles,” pp. 196-97

We have in Torah a derekh Hashem (Gen. 18:19) and a derekh ha-hayyim (Jer. 21:8), a way of God and a way
of life. I want to introduce here another term. Besides possessing derekh ha-hayyim, a Torah way of life, we
also have a Torah style of living, what we may call a signon ha-hayyim.” The difference between a way of life
and a style of living relations to the basic difference between din and lifnim mi-shurat ha-din. Din, the law,
belongs under the rubric of derekh ha-hayyim, the style of religious life.

The difference between the two is obvious. The way of a religious life is universal. Everyone travels along the
same path. No highway is paved for just one individual and denied to all others. The Torah way of life is a
wide, well-paved road lined with signs, arrows and other symbols pointing out each turn, curve or twist...
However, two people may travel on the same highway, in the same direction, following the same signs — and
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yet each may have an individual style of movement. One moves gracefully, with rhythm to his movements; the
other moves clumsily, awkwardly, always out of step with his co-travelers...

Two people may sit at a seder table and go through the same motions. If we should ask what they are doing, the
answer would be that they are both doing what the Shulhan Arukh requires of them. However, if the question
should shift from what they are doing to how they are doing it — if the question should be related not to the way
of doing but to the style in which they are doing it — the answer would be that each does it in his own
characteristic individual style. One lets joy manifest itself in song and dance; his performance is an ecstatic one.
The other celebrates the seder with subdued happiness; he cannot express the joy which remains arrested within
him. Another celebrant of the seder may fulfill the mitzvot not with ecstasy, but with a sense of commitment
and surrender to the Almighty. There is one way of Jewish life, but there are a variety of styles of how to
experience God while performing one’s duty. “‘That they should do’ — this refers to [going] within the line of
the law,” each person in his own manner or style.

As a matter of fact, the great conflict which divided the Jewish people into Hasidim and Mitnagdim at the end
of the eighteenth century never revolved about the way of doing things... Their respective styles differed and
clashed, bringing about the great controversy between Hasidut and Mitnagdut.

26. Walter S. Wurzburger, “Rav Joseph B. Soloveitchik as Posek of Post-Modern Orthodoxy,” Tradition
29:1, pp. 17-18

The Rav's sharp reaction to the tragic massacres in Lebanon, when large segments of the Jewish community
wanted to sweep the problem under the rug, also attests to his extraordinary concern for ethical propriety. It was
because of the threat that unless Mafdal pressed for the appointment of an independent investigation
commission, he would publicly resign from membership in Mizrachi, that the leadership of Religious Zionism
had no choice but to comply with his request...

His extraordinary ethical sensitivity engendered what at first blush strikes us as non-traditional attitudes towards
women. Although he never advocated egalitarianism or questioned the halakhic stipulations governing the
respective roles of the genders, he emphasized that that these distinctions by no means implied an inferior
status...

Ethical considerations also prompted the Rav's refusal to participate in granting a heter me-a rabbanim to
husbands whose wives were unwilling to accept a get. The Rav explained that his policy was based upon the
realization that, if the shoe were on the other foot, corresponding procedures would not be available to the wife.
Especially revolutionary was his pioneering of the intensive study of Gemara by women...

[E]ven more important is the Rav's general approach to the nature of rabbinic authority, which in his view was
limited to the domain of pesak halakha. He respected the right of individuals to form their own opinions and
attitudes with respect to matters which were not subject to halakhic legislation. Because of his respect for
human autonomy and individuality, he never wanted to impose his particular attitudes upon others or even offer
his personal opinions as Da'at Torah. On the contrary, when I turned to him for guidance on policy matters,
which at times also involved halakhic considerations, he frequently replied that | should rely upon my own
judgment. Similarly, whenever the Rav expounded on his philosophy of halakha, he stressed that these were
merely his personal opinions which he was prepared to share with others but which did not possess any kind of
authoritative status.
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