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I. Separation of Shul and State
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It is known that the human species needs judges to adjudicate among individuals, for otherwise
“men would eat each other alive” (Mishna Avot 3:2), and humanity would be destroyed. Every
nation needs some sort of political organization [yishuv medini]... Israel, like any other nation,
needs this as well. The Jewish people have an additional need, which is supporting the Torah’s
laws... God, may God be blessed, set these two issues apart, delegating them each to a separate
agency:

[1] God commanded that judges be appointed to judge according to the truly just law, as
it is written, (Deut 16:18) “And they shall judge the people by just law.”... They are appointed to
judge the people according to a law that was in itself truly just and their jurisdiction is not to
exceed that.

[2] But since political order cannot be fully established by these means alone, God
provided further for its establishment by commanding [the appointment of] a sovereign.
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We may clarify this: in the fifth chapter of tractate Sanhedrin: “Our Rabbis taught... Did you warn
him? Did he confirm your warning? Did he accept his liability to death? Did he commit the murder
immediately?” (Sanhedrin 40b). There can be no doubt that this is required by just law, for why
should a man be put to death unless he was aware that he was committing a capital offence and



[nevertheless] transgressed? Therefore it is requisite that he confirm and accept a warning, along
with the other requirements mentioned there. This is the law, intrinsically and truly just, that is
entrusted to the judges. However, punishing criminals in this way alone would completely
undermine political order: murderers would multiply, having no fear of punishment [see Mishna
Makkot 1:10]. That is why God ordered the appointment of a sovereign for the sake of
civilization... The sovereign may impose a sentence as he deems necessary for political

association, even when no warning has been given...
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The purpose of the judges and the Sanhedrin, by contrast, is to judge the people in accordance
with the true and intrinsically just law, which will effect the cleaving of the Divine unto us,
whether or not the ordering of the multitude’s affairs has been perfected. That is why some of
the laws and procedures of the nations may be more effective in enhancing political order than
some of the Torah’s laws. This, however, does not leave us deficient, since any deficiency
regarding political order was corrected by the law of the sovereign.

Il. The Torah’s Role: Educational, not (just) Legislative
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The difference between a judge and sovereign is that the judge is more tightly controlled by the
Torah’s laws than is the sovereign. And because of this the Torah warned the sovereign,
commanding him to have a Torah scroll that he carries with him, as it says (Deut 17:18-20)
“When he is seated on his royal throne, he shall have a copy of this Teaching written for him...
Let it remain with him and let him read in it all his life, so that he may learn to revere the Lord
his God, to observe faithfully every word of this Torah as well as these laws. Thus he will not act
haughtily toward his fellows or deviate from the Torah to the right or to the left.” This means
that since the sovereign is aware that he is not as tightly controlled by the Torah’s laws as is a
judge, he requires a severe warning not to deviate from the Torah’s teachings or act haughtily
toward his fellows due to the great power that God, may God be blessed, has given him.
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Because the sovereign’s power is so great, and since he is not tightly controlled by the Torah’s
laws like the judge, any shortcomings in his reverence for God will lead him to exercise his
power beyond what is required for the general welfare. So he is commanded to have a Torah
with him at all times “to observe faithfully every word of this Torah as well as these laws.” This
means the Torah as a whole: if he abrogates a mitzvah because of an emergency, his intent
must not be to violate the Torah at all, and not to free himself from the reverence due Heaven
in any way. Rather, his intent must be to preserve all of the words of the Torah, such that
whenever he adds or subtracts something, it is so that the Torah’s laws will be better heeded
overall. For example: if the sovereign executes a murderer who lacked witness or warning, his
intent must not be to demonstrate his control to the people over whom he rules. Rather, his
intention must be so that the commandment “Do not murder” will be fulfilled, and not violated.



