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Halakhah in the Shadow of the Modern State: Three Models

Dr. Yonatan Brafman
Jewish Theological Seminary/Princeton University

Judaism Before the State: History and Philosophy

[TThe Jewish community enjoyed full internal autonomy. Complex, isolated, in a sense foreign, it was left
more severely alone by the State than most other corporations. Thus the Jewish community of pre-
Revolutionary days had more competence over its members than the modern Federal, State, and
Municipal governments combined. Education, administration of justice between Jew and Jew, taxation for
communal and State purposes, health, markets, public order, were all within the jurisdiction of the
community-corporation.... The Jewish self-governing bodies issued special regulations and saw to their
execution through their own officials. Statute was reinforced by religious, supernatural sanctions as well
as by coercive public opinion within the group. (Salo Baron, “Ghetto and Emancipation,” 50)

[M]an is political by nature and...it is his nature to live in society.... Now as the nature of the human
species requires that there be those differences among the individuals belonging to it and as in addition
society is a necessity for this nature, it is by no means possible that this society should be perfected
except...through a ruler who gauges the actions of the individuals...so that the natural diversity is hidden
through the multiple points of conventional accord and so that the community becomes well ordered....
Accordingly, if you find a Law the whole end of which... [is] directed exclusively toward the ordering of
the city and of its circumstances and the abolition in it of injustice and oppression, ... you must know that
that Law is a nomos.... If, on the other hand, you find a Law all of whose ordinances are due to attention
being paid...to the soundness of the circumstances pertaining to the body, and also to the soundness of
belief... you must know that this guidance comes from Him, may He be exalted, and that this Law is
divine. (Maimonides, Guide of the Perplexed, Il: 40)

Leviathan Cometh: Sovereignty and the Jews

SOVEREIGNTY is that absolute and perpetual power vested in a commonwealth.... The attributes of
sovereignty are therefore peculiar to the sovereign prince.... Just as Almighty God cannot create another
God equal with Himself, since He is infinite and two infinities cannot co-exist, so the sovereign prince,
who is the image of God, cannot make a subject equal with himself without self-destruction.... The word
law signifies the right command of that person, or those persons, who have absolute authority over all the
rest without exception.... The first attribute of the sovereign prince therefore is the power to make law
binding on all his subjects.... All the other attributes and rights of sovereignty are included in this power
of making and unmaking law, so that strictly speaking this is the unique attribute of sovereign power.
(Jean Bodin, Six Books of the Commonwealth, 24-44)

The Jews should be denied everything as a nation, but granted everything as individuals.... It is
intolerable that the Jews should become a separate political formation or class in the country. Every one
of them must individually become a citizen; if they do not want this, they must inform us and we shall
then be compelled to expel them. (Monsieur the Count of Clermont-Tonnerre, “Debate on the Eligibility
of Jews for Citizenship,” December 23, 1789)

Halakhah as Religion: Lomdus and Musar

We therefore declare that the divine Law...contains within itself dispositions which are political and
dispositions which are religious: that the religious dispositions are, by their nature, absolute and
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independent of circumstances and of the age; that this does not hold true of the political dispositions, that
is to say, of the dispositions which were taken for the government of the people of Israel...; that these
political dispositions are no longer applicable, since Israel no longer forms a nation.... (Parisian
Sanhedrin, “Doctrinal Decisions,” April 1807)
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Halakhah has a fixed a priori relationship to the whole of reality in all of its fine and detailed
particulars.... All halakhic concepts are a priori, and it is through them that halakhic man looks at the
world.... And when many halakhic concepts do not correspond with the phenomena of the real world,
halakhic man is not at all distressed. His deepest desire is not the realization of the Halakhah but rather
the ideal construction which was given to him from Sinai.... (Joseph Soloveitchik, Halakhic Man, 23)
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Halakhah as Law: Nomocracy and Rabbinate

We are a people—one people.... Let sovereignty be granted us over a portion of the globe adequate to
meet our rightful national requirements; we will attend to the rest.... We shall keep our priests within the
confines of their temples in the same way as we shall keep our professional army within the confines of
their barracks.... (Theodor Herzl, The Jewish State, 76; 146)
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Halakhah as Nomos: Haredi and Neo-Haredi Approaches

The point that is relevant here is not only that private lawmaking takes place through religious authority,
contract, property, and corporate law (and of course through all private associational activity), but also
that from time to time various groups use these universally accepted and well-understood devices to
create an entire nomos — an integrated world of obligation and reality from which the rest of the world is
perceived. (Robert Cover, “Nomos and Narrative,” 31)
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Judaism is not religion of law, but law pure and simple.... (Isaac Breuer, “Religion and Nation,” 33-34)

The Jewish state lies in ruins, the Jewish nation is scattered, but the law endures, and its autocracy...
creates the synthetic unity of the scattered, and forms the Jewish social organization.... For the law is
independent of state coercion... Law is the simply binding rule of the community which is supported by
the will of the whole community. The will of the whole community must keep the law and it must be
sufficiently powerful to bend the will of the individual. (Isaac Breuer, “Law and the Individual,” 48-49)

There is nowhere any room for sovereign autonomy in the face of the oneness of God.... There is no
greater antithesis than that of Judaism and the sovereign state.... The nation as a community of law
precedes the state. .., and it is never merged in it.... The community of the law remains in existence
within the state; at all times prepared to oppose and, indeed to fight the state.... (Isaac Breuer, “Judaism
and the National Home,” 90-91)
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A praxis is a holistic embodiment in action at a particular time of the values and commitments inherent to
a particular story.... What happened to Judaism in modernity was that its praxis became both
impoverished and fragmented.... It became impossible to imagine a unified way to live as a human being,
a citizen, and a Jew. A contemporary Jewish praxis would reduce our sense of fragmentation. If we had a
praxis rather than a grab bag of practices, we would experience making love, making kiddush, recycling
paper used at our workplace...as integrated parts of the same project.... Furthermore, we would
experience ourselves less as fragmented enactors of divergent roles in disparate spheres—public/private,
ritual/ethical, religious/secular, duty/pleasure—and more as coherent Jewish personalities. (Rachel Adler,
Engendering Judaism, 25-26)



